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OPI NI ON AND ORDER

Ronal d R Lagueux, District Judge,

This litigation largely concerns the question of whether and
to what extent liability can be del egated through the operation
of contract. In this dispute, as is comon in an efficient
mar ket pl ace, enployers contract with outside firnms to perform
specialized tasks in order to | ower costs. Wen, as in this
case, injuries result after the delegation of duties, it nust be
determ ned whether liability runs back up the chain of
assi gnment .

Plaintiff, John Tol edo, alleges that defendant Van Waters &
Rogers, Inc. (“Van Waters”), and its independent contractors and
agents, defendants CRST Logistics, Inc. (“CRST"), Frey Industries
(“Frey”) and D&S Express, Inc. (“D&S’), are liable for personal
injuries sustained by himas a result of a chem cal |eakage
caused by the negligence of one or all of Van Waters’ del egat ees.

Plaintiff has also sued the general liability insurer of Frey,



who i s now under bankruptcy protection, Investors |nsurance
Conpany and I nvestors I nsurance Hol di ng Conpany (collectively,
“Investors I nsurance”) under a Rhode Island |law that permts
suits against insurers of entities that have filed for bankruptcy
protection. Oiginally plaintiff only sued Van Waters. Shortly
thereafter Van Waters filed a third-party conpl aint agai nst Frey,
| nvestors Insurance, CRST and D&S for indemification or
contribution if made liable to plaintiff. Plaintiff took the
hi nt and subsequently filed a Second Amended Conpl ai nt wherein he
named the above nentioned parties as direct defendants in this
action. So the third party clains of Van Waters are now cross-
clains. Van Waters, Investors Insurance, CRST and D&S responded
to plaintiff’s clains with a raft of defenses and each now noves
separately for summary judgnent on all clains. For the reasons
stated below, the notions of Van Waters and D&S for summary
j udgnment are denied, and the notions of CRST and | nvestors
| nsurance for summary judgnent are granted.
| . Background

On June 25, 1996, plaintiff was enployed as a truck-driver
for C&E Transportation (“C&E”) of Pawtucket, Rhode Island.! On
this date, he was transporting chem cal barrels containing nitric

and sulfuric acid from Rhode |Island to def endant Van Waters at

1 At the hearing on Septenber 10, 1999, this Court granted
the summary judgnent notion of defendant C&E
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its location in Salem Mssachusetts. When plaintiff arrived at
hi s destination, he opened the rear doors of the trailer and was
overcone by toxic funes. It was |later discovered that four of
the barrels within the trailer had been i nproperly seal ed,
packaged and/or transported, thereby causing a chemcal leak in
the four barrels containing nitric acid. As a result of inhaling
the toxic funmes, plaintiff alleges he sustained pernmanent

personal injury.

By followng the travel of these chem cal barrels, it is
clear that they were handl ed by a nunber of entities along the
way. The acid in question was bought in bulk by the Wodbri dge,
New Jersey branch of Van Waters. Pursuant to a | ongstanding
contractual agreenent between Van Waters and Frey, the latter
woul d package and seal the acids. The chem cals in question were
delivered to Frey' s warehouse in Newark, New Jersey in bulk in a
tanker-truck fromthe manufacturer. Frey then packaged the
chem cals and sealed themin smaller drunms for transportation.
Frey has since filed for bankruptcy protection. Investors
| nsurance is Frey's general liability insurance carrier.

Van Waters contracted with CRST, a licensed freight broker,
for the transportation of the chemcals from New Jersey to the
Sal em Massachusetts branch of Van Waters. CRST then contracted
with D& for the transportation of the chem cals from New Jersey

to Massachusetts. The chem cal barrels in question were filled,



seal ed, and | oaded onto D&S trail er nunber 251 by enpl oyees of
Frey. The |l oad of chemcals was then transported fromFrey’s
war ehouse to G eenbrook, New Jersey, by a driver for D&S.

Since D&S did not have a regular route to Massachusetts, it
contracted wth C& to transport the packaged chemcals. An
enpl oyee of C&E noved the druns of chemicals fromthe D&S trailer
onto C&E trailer nunber 201, and drove themto a warehouse in
Pawt ucket, Rhode Island. There is no evidence as to the
condition of the chemcals at issue when they arrived in
Pawt ucket .

It was at this tine that plaintiff, a C& driver, finally
canme into contact wwth the chemcals. On June 25, 1996
plaintiff picked up trailer 201 wi thout |ooking therein and drove
the chem cal drums at issue to the Van Waters warehouse in Sal em
Massachusetts. Upon arrival at the Sal em warehouse, plaintiff
all eges that he canme into contact with the funes fromthe | eakage
of four barrels of nitric acid upon opening the doors to the
trailer. Plaintiff alleges that the chem cal spill was caused by
i nproper gaskets having been placed onto the barrel caps,
i nproper loading within the trailer and a failure to inspect or
re- package the | oad during transportation.

In his Second Anended Conplaint, plaintiff alleges that he
has sustai ned physical injuries as a result of having cone in

contact with the chem cal funmes. Specifically, in Count |



plaintiff alleges that the packagi ng, sealing and transportation
of nitric and sulfuric acid is a hazardous activity, such that
def endants, their agents and/or enployees were under a duty to
use reasonable care in carrying out these activities. See Second
Amended Conplaint, 8 15. Plaintiff further contends that

def endants, their agents and/or servants negligently breached
their respective duties in carrying out these activities. 1d. at
8§ 17. In addition, in Count Il plaintiff posits that in the
absence of direct evidence of defendants’ breach of duty, he wll
rely on the doctrine of res ipsa loquitur to circunstantially
prove that the chem cal leak of nitric acid was the result of

def endants’ negligence in carrying out the aforenentioned
activities. 1d. at 88 20-24.

As stated earlier, defendant Van Waters has filed cross-
clai ns agai nst Frey, lInvestors Insurance, CRST and D&S seeki ng
indemmi fication or contribution if it is made liable to
plaintiff. Finally, CRST filed a cross-claimagainst D&S for
refusing to honor an indemification provision in their contract.

Van Waters, Investors Insurance, CRST and D&S have al
separately noved for summary judgnent on all clains and cross-
claims. At the hearing on Septenber 10, 1999, this witer
invited plaintiff and Van Waters to further brief several issues
pertinent to the summary judgnent notion filed by Van Waters.

After consideration of all the briefs and after conducting



further research on all the issues, this Court will now address
each notion for summary judgnment in turn.
1. Standard of Review
Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on a notion for sumrary judgnent:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.
Therefore, the critical inquiry is whether a genuine issue of
material fact exists. “Material facts are those ‘that m ght

affect the outcone of the suit under the governing | aw.

Morrissey v. Boston Five Cent Sav. Bank, 54 F.3d 27, 31 (1st

Cir.1995)(quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248(1986)). “A dispute as to a material fact is genuine ‘if the
evidence is such that a reasonable jury could return a verdict
for the nonnmoving party.’” 1d.

On a notion for summary judgnment, the Court rnust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v. Canadian

Pac. Ltd., 133 F.3d 103, 106 (1st G r.1997). “[When the facts
support plausible but conflicting inferences on a pivotal issue
in the case, the judge may not choose between those inferences at

the summary judgnment stage.” Coyne v. Taber Partners |, 53 F.3d

454, 460 (1st Cir.1995). Simlarly, “[s]umuary judgnent is not
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appropriate nerely because the facts offered by the noving party
seem nore pl ausi ble, or because the opponent is unlikely to

prevail at trial.” Gannon v. Narragansett Elec. Co., 777 F. Supp.

167, 169 (D.R1.1991). Sunmary judgnent is only avail abl e when
there is no dispute as to any material fact and only questions of

law remain. See Blackie v. Miine, 75 F.3d 716, 721 (1st

Cr.1996). Additionally, the noving party bears the burden of
showi ng that no evidence supports the nonnoving party’s position.

See Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986).

I11. D scussion
A. Jurisdiction and Choice of Law Rules in Tort Cases

This Court has subject matter jurisdiction over this |awsuit
based on diversity of citizenship of the parties. See 28 U S.C.
8§ 1332(a)(1). Wien the basis of a federal court’s jurisdiction
is diversity of citizenship, the court nust apply the substantive
| aw of the state where it sits, including that state’s choi ce of

law rules. See Erie R R v. Tonpkins, 304 U S. 64, 78 (1938);

Spurlin v. Merchants Ins. Co., 57 F.3d 9, 10(1st Cr.1995). At

the hearing, the parties all agreed that Rhode Island | aw shoul d
govern plaintiff's clainms.? However, in his Suppl enental Brief,

plaintiff contends that Massachusetts | aw shoul d be applied, but

2 However, lnvestors |Insurance’ s counsel argued that New
Jersey |l aw shoul d govern the interpretation of the comercia
general liability policy issued to Frey. The choice of law rule
for contract cases is discussed in section Ill. B., where
| nvestors Insurance’s notion is addressed.
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he m sstates the |law by arguing that Rhode Island follows a “lex
| oci delicti” choice of lawrule in tort cases.

The Rhode Island Supreme Court has nade it clear that in
negl i gence cases where there is a conflict of |aws issue, choice
of | aw depends on an “interest-wei ghing” approach, which bal ances
four factors in order to determ ne which jurisdiction has the

nost significant interest in the litigation. See Blais v. Aetna

Cas. & Sur. Co., 526 A 2d 854, 856 (R 1.1987); Wodward v.

Stewart, 243 A 2d 917, 919-20 (R 1.1968); LaPlante v. Anerican

Honda Fi nance Co., 27 F.3d 731, 741 (1st G r.1994) (appl yi ng Rhode

| sland choice of lawrules in tort action). These factors
include: (1) jurisdiction where injury took place; (2)
jurisdiction where the conduct causing the injury occurred; (3)
the domcile or residence of the litigants; and (4) jurisdiction
where the rel ationship between the litigants is centered. See

Blais, 526 A.2d at 856 (citing Brown v. Church of the Holy Nane

of Jesus, 252 A 2d 176, 179 (R 1.1969)).

In this case, Massachusetts has one contact since that is
where the injury took place. However, this contact is not
considered inportant in preserving the interest of Massachusetts
because it was fortuitous that the injury actually occurred
there. See Restatenent (Second) of Conflict of Laws § 145,
comment e at 419 (“place of injury wll not play an inportant

role ... when the place of the injury can be said to be



fortuitous”). |If plaintiff had checked the | oad before
departing, his injuries could very well have been sustained in
Rhode I sl and. There is no good reason to apply Massachusetts
law in the present action. Rhode Island has a nore significant
contact since that is the state of the domcile of plaintiff and
Rhode |sl and does have a significant interest in protecting its
citizens fromthe torts of foreign corporations. Finally, New
Jersey al so has a contact with this matter since it is the
jurisdiction where nost of the rel ationshi ps between the
l[itigants is centered. New Jersey is where Van Waters entered
into contracts to have the chem cal s packaged and transport ed.
Wth respect to the final factor, it is not certain if the
negl i gent conduct giving rise to this action took place only in
New Jersey or in all three states.

Consequently, in this case no one jurisdiction stands out
under the “interest-weighing” analysis. Further, none of the
def endants have argued that New Jersey tort |aw should be applied
to this case. Therefore, this Court will apply the | aw of Rhode
| sl and, the forumstate, to the tort issues raised in the notions
filed by Van Waters, CRST and D&S because that is likely what a
Rhode |sland state court woul d do.

B. Investors Insurance’s Mdtion for Sunmary Judgment

Plaintiff’s claimagainst Investors |Insurance is brought

pursuant to RI. Gen. Laws 8 27-7-2.4 (1998). As stated earlier,



| nvestors Insurance issued a liability policy to Frey, the
conpany that packaged and seal ed the chem cals in question.
Section 27-7-2.4 provides:

Any person, having a clai mbecause of damages of any kind
caused by the tort of any other person, may file a conpl aint
directly against the liability insurer of the alleged
tortfeasor seeking conpensation by way of a judgnent for
nmoney damages whenever the alleged tortfeasor files for
bankruptcy, involving a Chapter 7 liquidation, a Chapter 11
reorgani zation for the benefit of creditors or a Chapter 13
wage earner plan, provided that the conplaining party shal
not recover an anount in excess of the insurance coverage
avai lable for the tort conplained of.

R I.CGen.Laws § 27-7-2.4 (enphasis added). Thus, for plaintiff to
recover against Investors Insurance, it is necessary that the
commercial general liability policy in effect at the rel evant
time cover the alleged tort conmtted by Frey, which is now under
bankruptcy protection. Inits notion for sunmary judgnent,
| nvestors I nsurance argues that because a “total pollution
exclusion” clause is in the policy, plaintiff cannot bring a
claimpursuant to 8§ 27-7-2.4. |In response, plaintiff assumes
that the “total pollution exclusion” is not applicable and argues
that there is coverage under the “products conpl eted operation
hazard” provision of the policy.

Since plaintiff’s claimagainst Investors Insurance raises
i ssues concerning the interpretation of the insurance contract,
it is necessary for this Court to briefly address Rhode Island’ s
choice of law rules in contract cases. The Rhode |sland Suprene

Court has not explicitly decided in contract cases whether a “lex
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| oci contractus” or an “interest weighing” analysis will be

applied. See Crellin Technologies v. Equipnentl|lease Corp., 18

F.3d 1, 5 (1st Cir.1994)(collecting state cases); URL

Cogeneration Partners, L.P. v. Board of Governors For Hi gher

Education, 915 F. Supp. 1267, 1279-80 (D.R 1.1996). Since both

I nvestors Insurance and plaintiff agree that New Jersey | aw
shoul d be applied to the interpretation of the insurance contract
it 1s unnecessary for this Court to further discuss these
principles.® In any event, it is clear that New Jersey |aw
shoul d apply to any questions of insurance contract
interpretation, because that is where both parties to the
contract are domciled and have their principal place of

busi ness, and al so where the parties entered into the contract.
Therefore, under either choice of lawrule utilized in Rhode

| sl and, New Jersey would be the jurisdiction whose substantive
| aw shoul d govern.

On June 25, 1996, Investors Insurance provided conmerci al
general liability coverage to Frey under Policy No. G.P1001481,
ef fective August 18, 1995 through August 18, 1996. See |Investors
| nsurance’s Brief, Ex. 5. This policy contained a “total
pol | uti on exclusion” endorsenent. That endorsenent provides:

Thi s endorsenment nodifies insurance provided under the

3 For a synopsis of Rhode island s choice of law rules for
contract cases, see Nortek, Inc. v. Mdlnar, 36 F.Supp.2d 63, 66-
67 (D.R I.1999).
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fol | ow ng:

COMVERCI AL GENERAL LI ABI LI TY COVERAGE PART EXCLUSI ON F.

UNDER COVERACE A (SECTION I') |I'S REPLACED BY THE FOLLOW NG

F. (1) “BODILY I NJURY" OR “PROPERTY DAMAGE" WH CH WOULD
NOT HAVE OCCURRED | N VHOLE OR I N PART BUT FOR THE
ACTUAL, ALLEGED, OR THREATENED DI SCHARGE, DI SPERSAL,
SEEPAGE, M GRATI ON, RELEASE, OR ESCAPE OF POLLUTANTS AT
ANY TI ME.

(2) ANY LOSS, COST OR EXPENSE ARI SI NG OQUT OF ANY:

(a) REQUEST, DEMAND OR ORDER THAT ANY | NSURED CR OTHERS
TEST FOR, MONI TOR, CLEAN UP, REMOVE, CONTAI N, TREAT,
DETOXI FY OR NEUTRALI ZE, OR I N ANY WAY RESPOND TO, OR
ASSESS THE EFFECTS OF PCLLUTANTS; OR

(b) CLAIMOR SU T BY OR ON BEHALF OF A GOVERNMENTAL
AUTHORI TY FOR DAVMAGES BECAUSE OF TESTI NG FOR,

MONI TORI NG, CLEANI NG UP, REMOVI NG, CONTAI NI NG

TREATI NG DETOXI FYI NG OR NEUTRALI ZI NG OR | N ANY VWAY
RESPONDI NG TO, OR ASSESSI NG THE EFFECTS OF POLLUTANTS.

POLLUTANTS MEANS ANY SCOLI D, LIQUI D, GASEQUS, OR THERMAL
| RRI TANT OR CONTAM NANT | NCLUDI NG SMCKE, VAPOR, SOOT, ACI D,
ALKALI ES, CHEM CALS, AND WASTE

WASTE | NCLUDES MATERI AL TO BE RECYCLED, RECONDI TI ONED, OR

RECLAI MED
1d.

Because of the anbiguity presented by the phrase “sudden and
accidental” in comrercial general liability policies, the

i nsurance industry nodified the standard pollution exclusion in
1985 to exclude physical injury or property danage from al

pol luting di scharges. See generally 9 Couch on Insurance 3d 8§

127: 14 (1997). Since the insurance industry introduced the
“total pollution exclusion” New Jersey courts have consistently
hel d that these endorsenents are clear and unanbi guous in the

context of toxic pollutants that are released into the
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envi ronnent al though they have been generally strictly construed

in their application. See United States Bronze Powders V.

Commerce and Indus. Ins., 259 N.J.Super. 109, 118, 611 A 2d 667

(Law Div. 1992), aff’'d, 293 N. J. Super. 543, 551 679 A 2d 674

(App. Div. 1996); Harvard Indus., Inc. v. Aetna Cas. & Sur. Co.,

273 N. J. Super. 467, 481, 642 A 2d 438 (Law Div.1993); A&S Fuel

Co. v. Royal Indem Co., 279 N.J.Super. 367, 371, 652 A 2d 1236

(App.Div.), cert. denied, 141 N.J. 98, 660 A 2d 1196 (1995);

Ki nber Petrol eum Corp. v. Travelers Indem Corp., 298 N.J. Super

286, 304, 689 A 2d 747 (App.Div.), cert. denied, 150 N.J. 26, 695

A . 2d 669 (1997). Therefore, the words in the endorsenent wll be

given their plain and ordi nary meani ng. See Voorhees v. Preferred

Mutual Ins. Co., 128 N.J. 165, 175, 607 A 2d 1255 (1992).

To date, there have been very few New Jersey cases that have
held that a “total pollution exclusion” contained in a conmerci al
general liability policy does not operate to exclude coverage.

In the cases where the exclusions were found inapplicable, the

particular facts dictated that result. See, e.d., S.N ol den

Estates, Inc. v. Continental Cas. Co., 293 N. J. Super. 395, 402,

680 A 2d 1114 (App.Div.1996); Byrd v. Blunenreich, 317 N.J. Super.

496, 504, 722 A 2d 598 (App.Div.1999).

For exanple, in Golden Estates, the policyhol der, a

devel oper of new hones, was seeking insurance coverage for

property damage that resulted from sewage | eakage onto a nunber

13



of lawns. The particular “total pollution exclusion” at issue in
the case predicated exclusion upon “escape of pollutants ... at
or fromany site or location used by or for the nanmed insured or
others for the handling, storage, disposal, processing or

treatment of waste.” S.N._Golden, 293 N.J. Super. at 401-02. In

interpreting the exclusion as inapplicable, the Court found that
the “properties owned by the plaintiffs [cannot be] characterized
as a ‘site or location used ... for the handling, storage,
di sposal, processing or treatnent of waste[.]’” 1d. at 402.
Simlarly, in Byrd, the New Jersey Appellate Division found
that a “total pollution exclusion” did not exclude coverage for
personal injuries which resulted fromthe ingestion of |ead paint
chips or flakes. There the Court held that damage sustained from
exposure to chips, flakes, or dust emanating from|ead paint does
not fit the “total pollution exclusion,” which uses the words
““discharge, dispersal, release, or escape,’” thereby “inply[ing]
an active or clearly perceived physical event.” Byrd, 317

N. J. Super. at 504. The Courts in both Golden Estates and Byrd,

found the “total pollution exclusion” inapplicable because of a
strict interpretation of the plain nmeaning of the words used in
t he endorsenent .

In the present case, the “total pollution exclusion” clearly
covers the underlying facts. The “total pollution exclusion” in

Frey's policy does not contain qualifying | anguage restricting
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its application such as the exclusion in Golden Estates. In

addition, the physical injury alleged by plaintiff in this case,
as conpared to Byrd, is the direct result of either a “discharge,
di spersal, seepage, mgration, release, or escape of pollutants.”
Further, the “total pollution exclusion” in this case applies to
clains for both “bodily injury or property damage.” The Byrd
Court stated that “total pollution exclusions” should be “limted

to environnental damage or injury caused by inproper disposal or

contai nnent of hazardous wastes[.]” Byrd, N.J.Super. 317 at 503-

04 (enphasis added). That is precisely the scenario present in
this case. Consequently, it is clear that the “total pollution
excl usion” contained in the comrercial general liability policy
i ssued to Frey excludes coverage for the claimfor personal
injuries brought by plaintiff in this case.

In his response, plaintiff does not discuss the “total
pol l ution exclusion,” nor point to any cases that discuss its
application. In fact, the only argunent presented by plaintiff
is based on the “products-conpl eted operation hazard” provision
t hat defines coverage for “bodily injury” or “property danmage”
resulting from“your product” or “your work.” Plaintiff sinply
ignores the fact that the “total pollution exclusion” excludes
coverage for certain pollution-related clains, whether or not
they are the result of conpleted operations or products.

Consequently, there is no coverage available to Frey under
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the ternms of the insurance contract. Therefore, plaintiff’s

cl ai s agai nst Investors Insurance pursuant to R1.Gen. Laws 8§
27-7-2.4 nust fail since that cause of action is predicated on

t here bei ng coverage under Frey’s insurance policy. Since there
IS no genuine dispute as to any material fact, lInvestors

I nsurance is entitled to summary judgnent on plaintiff’s clains
and Van Waters’ cross-claim

C. Van Waters’ Mdtion for Summary Judgnent

In his Second Anended Conplaint, plaintiff bases his clains
agai nst Van Waters on two theories. First, that Van Waters is
vicariously liable for the negligent acts of its agent Frey.

Al ternatively, in the absence of an agency rel ationship,
plaintiff contends that both the packaging and transportation of
chemcals is an ultra-hazardous activity, such that Van Waters
becones liable for the negligence of its independent contractors.
In its notion for summary judgnent, Van Waters argues that Frey
was not its agent and that the packagi ng and transportation of
chem cals are not ultra-hazardous activities. Plaintiff takes
issue with both of these argunents in his objection to Van
Wat ers’ summary judgnent notion.

It is well settled that under the doctrine of respondeat

superior a principal or master becones liable for the negligent

acts of his or her agent or servant. See Groux v. Mirphy, 147

A. 2d 465, 466 (R 1.1959): Conant v. G ddings, 13 A 2d 517, 518
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(R 1.1940); 3 Am Jur.2d Agency 8 280 (1986)(“The well -settl ed
general rule is that a principal is liable civilly for the
tortious acts of his agent which are done wthin the course and
scope of the agent’s enploynent”); see also Restatenent (Second)
Agency 8 214, comrent a (1958). Conversely, it is also well
settled that an enployer is not liable for the negligent acts of

an i ndependent contractor. See East Coast Collision & Restoration

v. Allyn, 742 A 2d 273, 275-76 (R 1.1999); Focus |nvestnent

Associates, Inc. v. Anerican Title Ins. Co., 797 F.Supp. 109, 112

(D.R 1.1992) (appl yi ng Rhode Island law), aff’'d in part, vacated

in part, 992 F.2d 1231 (1st Cr.1993); Ballet Fabrics, Inc. v.

Four Dee Realty Co., 314 A 2d 1,6 (R1.1974). It is not

controverted that Frey, while packaging the chem cals at issue,
was acting within the scope of its enploynent by Van Waters. It
is controverted, however, that an agency rel ationship existed
bet ween Van Waters and Frey. Therefore, in order for Van Waters
to be held liable for the alleged negligent acts of Frey,
plaintiff nust show that there was an agency rel ationshi p.
Agency is “‘the fiduciary relation which results fromthe
mani f estati on of consent by one person to another that the other
shal |l act on behalf and subject to his control, and consent by

the other so to act.’” Lawence v. Anheuser-Busch, Inc., 523 A 2d

864, 867 (R 1.1987)(quoting Restatenent (Second) Agency 8§

1(1)(1958)). Rhode Island courts have held that there are three

17



el ements to an agency relationship: (1) the principal nust
mani fest that the agent will act for him (2) the agent nust
accept the undertaking, and (3) the parties nust agree that the

principal will be in control of the undertaking. See id.; Rosati

v. Kuzman, 660 A 2d 263, 265 (R 1.1995); Silvestri v. Paw ucket

Menorial Hospital, 1991 W. 789928 at *2 (R I.Super.). “It is

essential to the relationship that the principal have the right
to control the work of the agent, and that the agent act
primarily for the benefit of the principal.” Lawence, 523 A 2d

at 867 (citing Narragansett Wre Co. v. Norberg, 376 A.2d 1, 5

(R1.1977)).
In contrast, an independent contractor relationship exists
where one is retained to performa task independent of and not

subject to the control of the enployer. See Wbbier v.

Thor oughbred Protective Bureau, Inc., 254 A 2d 285, 289

(R1.1969); MAlice v. Safeco Life Ins. Co., 1997 W. 839882 at *2

(R I.Super.), aff’'d, 741 A 2d 264 (R 1.1999)(citing 41 Am Jur. 2d
| ndependent Contractors 8 1 (1969)). Therefore, the key el enent
of an agency relationship is the right of the principal to

control the work of the agent. See Lauro v. Know es, 739 A 2d

1183, 1185 (R 1.1999); Rosati, 660 A 2d at 265. Thus, the
critical issue in determning Van Waters’ liability in this case
is whether Van Waters had the right to control Frey's activities

of packagi ng and sealing the chem cal s.
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I n support of the argunent that Frey was an i ndependent
contractor, Van Waters points to the Packagi ng Agreenent which in
paragraph 21 clearly states that Frey “shall performall services
as an i ndependent contractor.” See Defendant’s First Brief, EX.

C. In response, plaintiff points to Bills of Lading which state
“Frey as Agent for Van Waters & Rogers” to support the existence
of an agency relationship. See Plaintiff’s First Brief, Ex.1 and
2. This alone is enough to create an issue of material fact as
to whet her an agency relationship existed. The “‘existence and
scope of an agency relationship is essentially a factual

determ nation’” and, thus, a jury issue. Calenda v. Allstate

Ins. Co., 518 A 2d 624, 628 (R 1.1986)(quoting Petrone v. Davis,

373 A 2d 485, 487 (R 1.1977)); Anerican Underwiting Corp. V.

Rhode Island Hosp. Trust Co., 303 A 2d 121, 124 (R 1.1973). Yet,

t hose docunents were not witten in a vacuumand it should cone
as no surprise that the Packagi ng Agreenent was drafted by Van
Waters and the Bills of Lading were supplied by Frey. Cearly,
the circunmstances of the relationship between Van Waters and Frey
nmust be examned in order to determ ne what the words in the
Packagi ng Agreenent and the Bills of Lading really nean.

The strongest evidence put forward by Van Waters that an
agency relationship does not exist, is the testinony of John
Parzych, Van Waters’ regional regulatory manager. 1In his

affidavit, Parzych stated that Van Waters “had no control or
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supervi sory authority over Frey.” See Van Waters’ First Brief,
Ex. B at para. 14. Thus, Van Waters contends that an agency
rel ati onship never arose since the third elenment of control is
| acki ng. However, Tilghman Frey, the principal of Frey,
testified in his deposition that Van Waters did exert a
consi derabl e anount of control over the packagi ng of the
chemcals. See Plaintiff’s Second Brief, p. 7-8. He testified
that Van Waters bought and supplied the packaging naterials to be
used by Frey in packaging the chem cals, and nore inportantly,
that Van Waters instructed Frey on the packaging of the chem cals
and the weight of the individual barrels through weekly
communi cations. See id. and Ex. 2, pp. 27-30, 34-36. This
clearly creates a dispute as to material facts. Wether there
was an agency relationship is an issue for the trier of fact to
resolve in this case.

Van Waters’ incessantly argues that because the contract
entered into between it and Frey identifies the latter as an
i ndependent contractor, sumrary judgnent should be granted. The

Massachusetts case relied on heavily by Van Waters, see Chesch

v. Boston Edison Co., 654 N E.2d 48 (Mass. App. Ct.), review

deni ed, 421 Mass. 1102 (1995) does not support this argunent. In
Cheschi, plaintiff was enployed by a construction conpany and was
injured while working at a construction project at a nucl ear

power plant owned by Boston Edison. Plaintiff sued Boston Edi son
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on a theory of inputed negligence under an agency theory. The
trial judge, however, refused to give jury instructions on an
agency theory. The Appeals Court affirmed the trial judge’s
deci si on because the contract governing the construction services
stated the relationship as one of independent contractor, and,
nore inportantly, there was “[u]ncontroverted trial testinony
attested to [the construction conpany’s] control over the manner
in which it conducted its work.” Cheschi, 654 N E 2d at 50.
Therefore, although the contract between the constructi on conpany
and Boston Edi son was relied upon by the trial judge in crafting
his charge, the absence of any evidence indicating Boston

Edi son’s control over the construction work was the reason why
“[t]he judge correctly instructed the jury that [the construction
conpany] was an i ndependent contractor.” |d. at 51.

Finally, this Court has found a case where a Rhode I sl and
court denied summary judgnent because there was a genui ne di spute
of material fact as to whether there was an agency rel ationship
bet ween a hospital and a physician, despite the existence of an
enpl oynent contract identifying the physician as an i ndependent

contractor. See Silvestri, 1991 W. 789928 at *2. The court’s

deni al of the summary judgnment notion was based on evi dence that
the hospital had control over the energency nedical care despite
the wording of the contract. |d. As a result, the court found

“that a genuine issue of material fact exists as to whether or
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not [the physician] is an agent of the hospital.” 1d. at *3.

In the case sub judice, there is a genuine dispute of
materi al fact over whether Van Waters exerted control over Frey
in the packaging of the chemcals at issue, or had the right to
control Frey in the performance of these activities. Therefore,
whet her Frey was an agent of Van Water is a matter for the jury
to decide. Although plaintiff has a tough row to hoe in proving
t he exi stence of an agency relationship, Van Waters’ notion for
summary judgnent nust be denied for the foregoing reasons. Since
Van Waters’ notion is denied on this basis, this Court need not
di scuss plaintiff’s argunent that the doctrine of apparent
authority applies, nor his alternative argunent that Van Waters
is liable for the negligence of its independent contractor
because the packagi ng and transportation of the chemcals is an
ul tra-hazardous activity.?

D. CRST's Mdtion for Sunmary Judgnent

In response to CRST's notion for summary judgnent, both
plaintiff and Van Waters aver that CRST can be nade |iable
through its agent, D&S, for the negligent transportation of the

chemcals. Alternatively, plaintiff argues that if this Court

4 This Court discusses the ultra-hazardous activity
argunment put forth by plaintiff in section II1Il.D. Finally,
plaintiff’s third argunent, that Van Waters was negligent in its
supervi sion of Frey, need not be discussed for purposes of this
notion as it was not pleaded in the Second Arended Conpl ai nt and
was first raised in his Second Brief to the Court. See
Plaintiff’s Supplenental Brief, p. 16.
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fails to find that an agency relationship existed, then CRST is
still liable pursuant to Restatenent (Second) of Torts § 427A
(1965), since the transportation of chemcals is an ultra-
hazardous activity and as such there is a non-del egabl e duty of
due care. CRST obj ects to both argunents and asks this Court to
grant summary judgnent on all clains and cross-clainms asserted
against it.

As stated in the previous section, for CRST to be held
liable for the negligence of D&S as an agent three el enents nust
be present: (1) a manifestation by the principal that the agent
wll act for him (2) acceptance by the agent of the undert aking;
and (3) an agreenent between the parties that the principal wll

be in control of the undertaking. See Lawence, 523 A 2d at 867.

Again, control is the linchpin of an agency rel ationship. See
Rosati, 660 A .2d at 265. |If control by the alleged principal is
| acking, then it is an independent contractor relationship, and

negligence is not inputed to the enployer. See Conant, 13 A 2d

at 517; MAlice, 1997 W 839882 at *2. The issue then is whether
a freight broker can be held vicariously liable for the torts
commtted by transportation conpani es enpl oyed by the freight
broker for third parties.

An ol d Rhode | sland case provides sone gui dance on this

issue. |In Lake v. Bennet, 103 A 145 (R 1.1918), the Rhode

| sl and Suprene Court held that one who contracted for the
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transportation of a boiler was an independent contractor where no
control was exercised with regard to the route or manner used to

transport the boiler. See also Tartaglione v. Shaw s Exp., Inc.,

790 F. Supp. 438, 441 (S.D.N.Y.1992) (hol ding that freight broker
was not |iable for the accident caused by the truck it contracted
with to transport goods because the broker had no control over

the manner in which the goods were transported); WD. King v.

Young, 107 So.2d 751, 753 (Fla.Dist.C.App.1958)(sane). This
rule applies in this case, so plaintiff nust show that CRST had
control over the route and manner used for the transportation of
the chemcals. |In support of its notion, CRST points to the
contract between it and D&S and the fact that CRST exercised no
control over the transportation of the chemcals from New Jersey
to Massachusetts. In an affidavit, an agent of CRST, John Mead,
asserted that CRST had no invol venent in choosing the routes, the
means, or the people that were used in transporting the chem cals
at issue. See CRST's First Brief, Ex. B at p. 2.

Nei ther plaintiff nor Van Waters points to any evi dence
i ndicating that an agency relationship existed between CRST and
D&S. See Plaintiff’'s Brief, p.4 and Van Waters Brief, p.6.
There is sinply no evidence before this Court indicating that
CRST in any way controlled D&S in choosing the route or manner
and neans used for the transportation of the chemcals. Inits

brief, Van Waters points to the contract between CRST and D&S and
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argues that CRST had control of the transportation. See Van
Waters’ Brief, p.6. The contract provision to which Van Waters
cites, indicates that it is D&S, not CRST, who maintains control
over the arrangenent, |oading and unloading of the materials.
See Contract at  10. Wiile not dispositive of the issue of
agency, the contract also states that D& is to operate as an

i ndependent contractor. See Contract at § 13. More inportantly,
Van Waters fails to provide any evidence indicating that CRST
actually exercised control over D&S in the transportation of
these chemcals. A bald assertion that an agency rel ati onship
exi sted wi thout any evidence to support it does not create a
genui ne dispute of material fact. |In short, plaintiff and Van
Waters have failed to create a material factual dispute with
respect to whether an agency rel ationship existed between CRST
and D&S.

In a final gasp for air, plaintiff argues that even if no
agency relationship existed CRST is still responsible for D&S
because the transportation of chemcals is an ultra-hazardous
activity. See Restatenent (Second) of Torts 8§ 427A (1965). This
argunment is without nmerit. As comment b to 8§ 427A nmakes cl ear,
the principle underlying the rule is that one who sets into
notion an abnormal | y dangerous activity cannot del egate the
responsibility for harmresulting fromthat activity to others.

The transportation of the chemcals here was not by itself an
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ul tra-hazardous activity. Plaintiff confuses the dangerous
nature of the chemcals with the activity of transporting the
chemcals. Strict liability under 8§ 427A attaches only to ultra-
hazardous activities and not to ultra-hazardous materials. See

Splendorio v. Bilray Denplition Co., Inc., 682 A 2d 461, 465-66

(R 1.1996). The Rhode Island Supreme Court has set forth six
factors to be considered in determ ning whether an activity is

ul tra-hazardous: (1)existence of a high degree of risk of sone
harmto the person, land or chattels of others; (2) |ikelihood
that the harmthat results will be great; (3) inability to
elimnate the risk by the exercise of reasonable care; (4) extent
to which the activity is not a matter of common usage; (5)

i nappropriateness of the activity to the place where it is
carried on; and (6) extent to which its value to the conmmunity is

out wei ghed by its dangerous attributes. Splendorio, 682 A 2d at

466 (adopting the factors for determ ning ultra-hazardous
activities as set forth in Restatenent (Second) of Torts § 520
(1977)). These factors are not essential elenents and “are to be
viewed as a whol e and the wei ght apportioned to each shoul d be
dependent upon the facts in each particular case.” 1d.

When making a determ nation as to whether an activity is
abnormal | y dangerous, this Court nust |ook at the activity of
transportation of the materials rather than the materials

thenmselves. 1d. In fact, when analyzing the factors set forth
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in 8 520 of the Restatenent of Torts, with respect to the
transportati on of dangerous chem cals, courts have focused on
whet her the risk involved could be reduced through the exercise

of reasonable care. See, e.q., Indiana Harbor Belt Railroad Co.

V. Anerican Cyanamd Co., 916 F.2d 1174, 1180-81 (7th

Cir.1990) (hol di ng that because the dangers of shipping
acrylonitrile could be avoided by using reasonable care, the
shi pping of toxic chemcals is not an ultra-hazardous activity);

E.S. Robbins Corp. v. Eastman Chemi cal Co., 912 F. Supp. 1476,

1489 (N.D. Al a.1995) (the transportation of dangerous chemcals “is
not abnormal |y dangerous, such that the inposition of strict
l[tability is warranted, unless it is an activity which cannot be
performed safely even in the absence of negligence and in the

exercise of all reasonable care”); Antast Indus. Corp. v. Detrex

Corp., 779 F.Supp. 1519, 1544 (N.D.Ind.1991), aff’'d in part,
rev'd in part, 2 F.3d 746 (7th Cr.1993) (hol di ng that

transportation and delivery of hazardous substance is not
abnormal | y dangerous activity).

In this case, it is clear that Rhode Island | aw does not
regard the transportation of dangerous chemcals to be an ultra-
hazardous activity, such that strict liability is inposed under 8§
427A of the Restatenent of Torts. The transportation of
hazardous chem cals along the inter-state highway systemis

common Wi th conpani es such as D&S and that function is perfornmed
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daily across this country. Transporting chem cals cannot be
consi dered an ultra-hazardous activity because it can be, and has
been, perfornmed safely when the parties involved exercise
reasonabl e care.?

For the foregoing reasons, both plaintiff and Van Waters
have failed to present evidence which creates a genui ne dispute
of material facts. Neither party presented any evi dence
i ndicating that CRST controlled, or had the right to control, D&S
in the transportation of the chemcals at issue. Consequently,
CRST's notion for summary judgnent is granted on plaintiff’s
conpl aint and Van WAaters’ cross-cl ai ns.

E. D& Mtion for Summary Judgnent

Plaintiff alleges that defendant D&S is |iable because it
was negligent in the transportation of the chemcals or in the
alternative it is responsible for the negligence of its agent
C&E. D&S argues that it is entitled to summary judgnent because
plaintiff has failed to denonstrate that his injuries resulted
fromthe negligence of D&S. D&S further argues that it is
evident that the chem cal | eakage was caused by the inproper
packagi ng and | oading of the barrels onto the D&S trailer, which
was all done by Frey. See Photographs and Affidavit of John

Paryzch. Alternatively, D&S avers that it had no agency

®> Since the packagi ng of dangerous chemicals is also
routi nely done safely when reasonable care is exercised, it too
cannot be considered an ul tra-hazardous activity.
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relationship with C&. I n response, plaintiff argues that in the
absence of evidence indicating that the driver for D&S inspected
the load, plaintiff’s injuries stemfromthe inproper packaging,
| oadi ng and transportation of the chemcals. For the reasons
outlined below, this Court concludes that it cannot grant sunmary
judgnent to D&S because there are factual issues regarding the
cause of the chem cal | eakage that cannot be resolved at this
stage of the litigation.

It is not disputed that D& transported the chem cals only
a short distance, fromFrey’'s warehouse in Newark, New Jersey to
G eenbrook, New Jersey. It is also not disputed that enpl oyees
of Frey |oaded the chemcals onto the D&S trailer. However,
commercial transporters are under a federal statutory duty to
inspect the load wwthin the first twenty five mles after
beginning the trip in order to nake adjustnents with regard to
the cargo or | oad securing devices if necessary. See 49 CF. R 8
392.9(b)(2)(1999). The requirenents regarding the transportation
of hazardous materials are even nore rigorous. See 49 CF.R 8§ 8§
177-178 (1999). VWether D&S inspected the load during its brief
transportation of the chemcals is disputed in the affidavits
presented by the parties. Therefore, there are credibility
i ssues which nmust be determned at trial. It is not the function
of the court at the sunmary judgnent stage to determ ne

credibility. See Gannon, 777 F.Supp. at 169. In short, if the
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evi dence presented “is subject to conflicting interpretations, or
reasonabl e people mght differ as to its significance, summary
judgnent is inproper.” 10A Charles A Wight, Arthur R Mller &
Mary K. Kane, Federal Practice & Procedure, 8§ 2725, at 437
(1998).

Plaintiff also relies on the doctrine of res ipsa |oquitur
to prove that D&S was negligent in the packagi ng and/ or
transportation of the chemcals. Res ipsa loquitur is not a rule
of either procedural or substantive tort law but is rather a form

of circunstantial evidence. See Konicki v. Lawence, 475 A 2d

208, 210 (1984). \Were applicable, the doctrine “establishes
inferential evidence of a defendant’s negligence, thus naki ng out
a prima facie case for a plaintiff, and casts upon a def endant
the burden of rebutting the sane to the satisfaction of the jury.
[ T] he burden of proof remains on the plaintiff, but the defendant

has the burden of going forward with the evidence.” Marshall v.

Tomasel i, 372 A 2d 1280, 1284 n.3 (R 1.1977). In Parrillo v.

Groux Co., 426 A 2d 1313, 1320 (R 1.1981), the Rhode Island
Suprene Court adopted the approach taken by the Restatenent
(Second) of Torts § 328(D), at 156 (1965) for determ ning when
this circunstanti al - proof -of-negligence doctrine may be used.
Thi s approach di savows an earlier requirenent of exclusive
control. Under the forner rule, a plaintiff had to denonstrate

that the defendant at the tinme of the accident exclusively
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controlled the instrunentality of the plaintiff’s injury.

Parrillo, 426 A.2d at 1320; see also Marshall, 372 A 2d at 1284

(stating former Rhode Island rule). After Parrillo “[a]ll that
is required is that the plaintiff produce sufficient evidence
fromwhich a reasonabl e [person] could say that, on the whole, it
was nore likely than not that there was negligence on the part of
t he defendant.” |1d. at 1319.

In this case, plaintiff points to the follow ng evidence in
opposition to D& notion for summary judgnent : M. |wanecheko,
a sal es manager for D&S, testified that the driver for D&S should
have inspected the load prior to | eaving the Frey warehouse; when
the | oad was brought to the D&S warehouse in G eenbrook, New
Jersey, the | oad was consolidated with other materials by D&S;
that if the | oad required shrink-wapping to be transported, it
woul d have been perfornmed at the D&S | ocation in G eenbrook; and
that if the | oad appeared unsafe through inspection, then drivers
at D&S woul d not have taken the freight. See Plaintiff’'s Brief,
p. 4-5 and Depo. of M. Iwanecheko, pp. 30-34. Therefore,
plaintiff has successfully pointed to sone evidence from which
one can reasonably infer that D&S had control over the chem cals
for a period of tinme, and that its alleged failure to either
i nspect or re-package the barrels may have contributed to or
caused the chem cal |eakage that injured plaintiff.

In the case sub judice, since there is nore than one
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pl ausi bl e cause for the chem cal | eakage, the theory of res ipsa
| oquitur is applicable because it cannot be determ ned which
cause directly resulted in the injury. Al though a court cannot
presune negligence fromthe nere happening of an accident, see
Koni cki, 475 A . 2d at 210, the record denonstrates that inferences
of negligence may be drawn al t hough D&S contends that there is no
evidence linking the actions of D& to plaintiff’'s injuries. See
D&S Brief, p. 2. Plaintiff does not have to prove D&S
negl i gence beyond a reasonabl e doubt, nor does he have to rule
out all other possible causes of the chem cal | eakage. See

Parrillo, 426 A .2d at 1319; Madancy v. Providence Gas Co. and

M ne Safety Appliances Co., 1995 WL 941414 at *2

(R 1. Super.) (denying defendant’s notion for sunmary judgnment
because under the doctrine of res ipsa |loquitur, defendant’s
possi bl e negligence was one of several causes for plaintiff’s
injury). Rather, plaintiff needs only to point to sufficient

evi dence from which a reasonabl e person could conclude that it
was nore likely than not that there was negligence on the part of
D&S or its agent C&E.°® [d. Plaintiff has succeeded in carrying
this burden and has denonstrated that with respect to the
connection between D&S negligence and plaintiff’s injuries,

there are material factual issues which nust be resol ved at

6 Whet her C&E is an agent of D&S is an issue of fact to be
decided by the trier of fact.
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trial. For the foregoing reasons, D&S notion for sunmmary
judgment on plaintiff’s Conplaint and Van Waters’ cross-claimis
denied. Finally, since CRST is entitled to judgnent on
plaintiff’s Conplaint, CRST s cross-clai magainst D&S for
indemmi fication is extinguished, at least, in this case.
Therefore, that cross-claimis dism ssed
CONCLUSI ON

For the foregoing reasons, this Court grants the notions of
| nvestors I nsurance and CRST for summary judgnent and the sunmary
j udgnment notions of Van Waters and D&S are denied. CRST s cross-
cl aimagainst D&S is dismssed. Wat remains in this case is as
follows: (1) plaintiff’s clains against Van Waters, D&S and Frey;
(2) Van Waters’ cross-clains against D&S and Frey. The cross-
clainms are hereby severed for trial. The trial will proceed on
plaintiff’s clains against Van Waters and D&S. Frey will be a
defendant at trial if the bankruptcy stay is lifted. No
judgnments shall enter until all clainms are resol ved.

It is so ordered.

Ronal d R Lagueux
District Judge
Apri | , 2000
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